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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No.· 213r 
B. C. POWERS, Appellant, 
versus 
B. S. PO"\VERS, Appe lee. 
To the Honorable the Chief Justice an¢ Associate Justices 
of the Supreme Coi,rt of Appeals of ,irginia: 
Your petitioner, B. C. Powers, wou¥, most respectfully 
represent unto your honors that his br~ther, B. S. Powers, 
about the. year 1930, qualified as your pe
1
_·titioner's guardian, 
and considerable moneys went into his hands as such, and 
other moneys should have gone into his hands as such, which 
his brother claims did not; that petitio er obtained his ma-
jority early last year, and thereafter ertain moneys and 
property were turned over to him by hi said guardian, who 
made final settlement before the Comm ssioner of Accounts 
for Dickenson County on the 26th day o • March, 1938, which 
was filed in the ,Clerk's Office of said C :Unty as required by 
law; that before said settlement was pnfirmed your peti-
tioner filed exceptions thereto and on t ;e 2oth day of Octo-
ber, 1938. said exceptions were heard be ore the judge of the 
Circuit Court of said. County, and up n said hearing the 
said Circuit Court impanelled a jury to try the facts, which 
jury after hearing the evidence, the inst ctions of the court, 
and arguments, rendered a verdict in -avor of petitioner's 
former guardian, whereupon petitioner moved the court to 
set aside said verdict and enter judgme t for petitioner, but 
the court overruled said motion, and b. · final judgment on 
I 
I 
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said date. confirmed said report and dismissed the case 
2* at petitioner's costs. A transcript *of the record of the 
proceedings and of the judgment and order entered by 
said court. is herewith exhibited. 
Your petitioner is advised and represents to your honors 
- that said judgment is erroneous and he is ag1Wcl thereby in 
the following particulars, namely: 
STATEMENT OF THE CASE. 
Petitioner and his guardian are brothers. In the year 
1929, their father died, leaving considerable personal prop-
erty, among which was about $11,000.00 on deposit in two 
banks, one of them the Dickenson County Bank, in which 
was deposited and which had carried a deposit for a long 
time for their father in the sum of about $8,000.00. That 
upon the death of their father, petitioner's brother, B. S. 
Powers, qualified as the administrator of their father's es-
tate, and while acting in said capacity, he was also appointed 
as your petitioner's guardian; that his brother settled and 
properly accounted for the moneys that came into his hands 
as administrator of their father's estate, and transferred to 
himself as petitioner's guardian a large sum of money, and 
loaned the Dickenson County Bank the sum of $1,331.51, tak-
ing a certificate of deposit therefor without any security; 
that afterwards and while said money was so deposited, the 
Dfokenson County bank failed and the money was lost. The 
brother of petitioner and his guardian died a few years be-
fore petitioner's guardian was appointed and among the 
assets of this brother was a note he held against petitioner's 
brothers. B. S. Powers. who was appointed petitioner's 
guardian as aforesaid, and after the death of their brother, 
all those interested agreed that tbe personal property of the 
deceased brother should go to and be the property of 
3=1t petitioner, and the same *was given him by all in inter-
est. Petitioner's guardian in his settlement failed to 
account or char~:e himself with said sum; in the settlement 
with the Commissioner of Accounts petitioner's guardian 
credited himself with the money lost in the Dickenson County 
Bank and failed to charge himself with the $300.00 note which 
he owed deceased brother and which note was the property 
of petitioner. These two items were the grounds of peti-
tioner's exceptions to the settlement. 
On the hearing the Court held the burden of proof was 
upon petitioner over his insistenc.e that the burden of proof 
was on his g'Uardian as to both of said items. The court in-
I 
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structed the jury in general terms that he burden of proof 
was on petitioner to prove the mone was lost by his 
gufl,rdian 's negligence, without definin1·1 negligence in such 
cases, and that if the guardian acted in ood faith, with fair 
discretion, in loaning this money without security, he was not 
responsible therefor, to which petitio er excepted. Peti-
tioner requested the court to instruct the r::.·ury that the burden 
of proof was on his guardian to show he acted with prudence 
and proper discretion, and that it was the duty of his guardian 
to loan the money that came into his hants as such with good 
security, and that if he loaned the morn~. to a bank without 
security or further endorsement and it w s lost, he was liable 
the ref or; but the court refused to give uch instructions. 
The Court directed the jury not to . onsider the $300.00 
item under a misapprehension that an u signed letter intro-
duced by petitioner as a motive for th gift to him by his 
father, mother, brothers and sisters, wa not a will. There 
was no question that petitioner's guar an did not owe the 
deceased brother the $300.00, and that ~ had not accounted 
to petitioner therefor. Under these ,,.,directions the jury 
4* found for petitioner's guardian, a d thereupon peti-
tioner moved the court to set aside ~he verdict and give 
him a new trial, which on being overrul~d petitioner moved 
the court to set aside the verdict and entrr judgment sustain-
ing his exceptions to the Commissioner's report, which wouJd 
require petitioner's guardian to account. for both items, but 
the court refused this and entered a judgment in lieu thereof, 
, overruling tl!Jl exceptions and sustaining[ the report. 
ASSIGNMENTS OF ERJROR. 
. I 
From the foregoing statement, the :onowing errors ap-
pear: 
1. The court erred in placing the bu den of proof upon 
petitioner instead of his guardian on b th items. 
2. The court erred in each of the inst uctions p;iven. 
3. The court erred in refusing each f the instructions 
requested by petitioner. 
4. The court erred in directing the j ry not to consider 
the $300.00 item. 
5. The court erred in overruling th ex~eptions to the 
report instead of sustaining the same and requiring the 
guardian to account for both items. 
\ 
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QUESTIONS OF L.A.vV INVOLVED. 
1. On whom is the burden when exceptions are made to a 
guardian's settlement whereby he discharges himself from 
liability for money which he admits he has received, and 
which the evidence clP.arly shows he should account for Y 
2. \Vas the gift of the note of petitioner's guardian for 
$300.00 to their brother, given to petitioner? 
3. Is the loan to a bank on a time certificate without 
5* *further security due diligence on the part of the 
guardian? 
All of which points of law and assignments of error will 
more fully appear from a concise statement of the facts, 
points of law and argument in the brief following and hereto 
attached, which is hereby referred to and prayed to be con-
sidered as a part of this petition; and will constitute peti-
tioner's brief if an appeal is allowed; a copy of which brief, 
along with this petition he avers, he mailed to W. B. Phipps, 
the opposing counsel in the trial court on the 11th day of 
February, 1939, and also notified him that this petition would 
be mailed to :M. B. vVatts, Clerk of the Court of Appeals at 
Richmond, Virginia, on the same day, to be by him filed as 
provided by law. 
Petitioner avers that the records and proceedings and the 
judgment in said case is informal and erroneous. 
Your petitioner therefore prays that an appeal without 
supersedeas may be awarded him in this case, in order that 
the said judg·ment of the said Circuit Court for the causes of 
error aforesaid, before you may be caused to come, that the 
whole matter in said judgment contained may be reheard 
and the judgment may be reversed and annulled. And your 
petitioner will ever pray, etc. 
B. C. POWERS, 
By S. H. & GEO. C. SUTHERLAND, 
His Attorneys. 
6* :F.<I, S. H. SuthP.rland, an attorney practicing in the 
Supreme Court of Appeals of Virginia, do certify that 
in mv opinion it is proper the decisio~ of the Circuit Court 
for Dickenson County on the exception of B. C. Powers to 
the settlement of his guardian, B. S. Powers, of which the 
record is annexed, should be reviewed by the Supreme Court 
of Appeals of Virginia. 
f) 
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~ l• Given under my hand this the 11th da of February, 1939. 
Received ,February 13, 1939 .. 
S. H. UTHERLAND, 
! Attorney. 
! 
M. Bl WATTS, Clerk. 
i 
February 21, 1939.. Appeal awarded ry the court. Bond 
$300 .. 
. M.B.W. 
T' *B. C.· POWERS, Appel ant, 
'Versus I 
B. S. POWERS, Appere. 
BRIEF OF PLAINTIFF IN. ERROR I TO ACCO MP ANY . 
.A PETITION FOR A WRIT bF ERROR. 
I 
I 
JURISDICTION. 
The jurisdiction is invoked of the appellate court by reason 
of Sect.ion 5429 of the Code as amended by Acts of 11}32. Acts 
of J.932, page 554, ch. 319. [ 
BRIEF STATEMENT O_ F PROCEE~INGS IN LOWER 
COURT. _I 
Petitioner, B. C. Powers, by reason of the similarity of the 
names will be ref erred to in this brief a 
I 
appellant and B. .S. 
Powers, the defendant, will be referred t · as appellee. 
Appellee was appellant's guardian an . is his brother. He 
made his final settlement before R. W. Wright, a Commis-
sioner of Accounts for Dickenson Coun , as such Guardian, 
which was filed by the guardian, and exc ptions made as pro-
vided by statute as to two items; $1,33 .51, which appellant 
alleges he should not have, credit for, and another item of 
$300.00 which he alle~es appellee shou d be charged with. 
The first item of $1,331.51 was on depo :·it in the Dickenson 
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County Bank at the time appellee qualified as guardian, and 
was by his guardian allowed to remain there as a time de-
posit during the :fiduciary relationship, without security, when 
the Dickenson County Bank failed in 1931. The other item 
was $300.00 given appellant,. and was rep1·esented by a 
8* note of appellee *for which he has not charged himself; 
his contention with reference thereto being that there 
was not a gift to appellant of the note. His contention as to 
the certificate of deposit, which is a time loan, was that he 
believed the bank to be solvent-.. 
BRIEF STATEMENT OF FACTS. 
\ 
Appellant's brother-in-law who was engaged in the mer-
cantile business, became suspicious of the Dickenson County 
Bank, by reason of its clearance checks being dishonored 
(R~, p. 21),. and told appellant's mother of this, and she went 
and told appellee. who lived where the bank was located, of 
this,. and told him she had come to withdraw her money and 
told him to go and "save my baby boy's 71 money; meaning 
for him to get his money out of the bank which he h.ad on 
time deposit, without security (R., p. 14) ; and she then, to 
appellee·'s knowledge, required security for her own money 
in said bank (R., p. 15). Appellee was appointed as admin-
istrator of his father's estate on March 8, 1929; his father 
had $11,700.00 in two banks, $8,200.00 of which was in the 
Dickenson County Bank, and he qualified as Guardian for 
appellant April 5, 1930, (R., p. 24), and he divided the money 
among the several children: taking for appellant's portion 
a certificate of deposit without security for twelve months 
in said bank (R., p. 25). He admits· his mother told him she 
· had heard the bank was not in good standing (R., p. 27), but 
he says he went to Sidney Sutherland, who was one of his: 
bondsmen and was a banker, with whom he had more· or less: 
business, and asked him his opinion (R., p. 28). He made in-
quiries of others and seemed to satisfy himself of the stand-
ing of the bank. He proved by other good business men that 
they had deposits in the bank. 
With reference to the item of $300.00, this was a note 
9·"' ""appellee owed his brother, Roy Powers, who died in 
Detroit before his fatiier·. His brother left an unsigned 
letter, but it was known to be in his handwriting, stating that 
he wanted appellant to have this note, and all of the family 
agreed for appellant to llave it (R., pp. 16-17). But the- learned 
trial court seemed to think that we relied upon the unsigned 
letter as a. will, when it was: only offered for the purpose of 
I 
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showing a motive and reason for the gi t, and for that rea-
son refused to allow the jury to conside . the item. 
The Commissioner in the settlement ltad allowed appellee 
credit for the sum loaned to the bank bn the certificate of 
deposit and had failed to charge appel~ee with the $300.00, 
hence the exceptions. When the case was called, am>ellant 
moved the court that appellee be appo~nted to stand as a 
_ plaintiff in an action, because he contended that the burden 
was on appellee to sustain the report,1 and that appellant 
stand as defendant; but the court held that he would hold the 
report as pri'J1i.a facie correct, and would! stand confirmed un-
less good and sufficient grounds were shown for its correc-
tions, and therefore required appel1antl to be plaintiff and 
assume the burden of proof; to which ac~ion of the court the 
appellant excepted (R., pp. 10-12). At iilie conclusion of the 
evidence, appellant tendered two instructions and requested 
the court to give them as the law in the I case, which instruc-
tions are as follows : 
"The Court instructs the jury that in ~his case the burden 
is on B. S. Powers, to show by a prepo:p.derance of the evi-
douce that he acted with the pruclenc.e a1I1d discretion that a 
prudent man under like circumstances fu accustomed to ex-
ercise in his own affairs, in dealing witl1 the property which 
came into his hands for his ward, Clyde f Powers." 
I 
"The court instructs the jury that w;i.th reference to the 
money which came into the hands of B. S. iPowers, as guardian 
for his brother, Clyde Powers, it was hir cluty to loan samt1 
with good security within sixty days frop1 the date the same 
was collected. And the court further says that in f)tmak-
10* ing· the loan it was his duty to adt in good faith and 
with ordinary prudence, that· is, I such prudence and 
discretion as a prudent man under like bircnmstances is ac-
customed to exercise in his own private affairs; but if he 
loaned the money to a bank, or other ~erson without other 
security or further endorsement, and it was lost by failure 
of the borrower to repay it, he is liab therefor, however 
solvent the borrower may have appeared o him." (R., p. 39.) 
Hut the court refused to give either of said instructions 
and the appellant excepted. Thereupon . the court gave two 
instructions, which arc in the words aj figures following: 
'' The court instructs the jury that ti e only question for 
you to consider is, whether the money b }onging to the ward 
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the law the burden is on the plaintiff to prove such negli-
gence 'by a preponderance of the evidence and unless he has 
done so you will find for the defendant.'' 
"The court tells the jury that if they believe from the 
evidence that B. S. Powers, Guardian of Clyde Powers, in 
good faith and in the exercise of a fair discretion deposite4 
his ward's money in the Dickenson County Bank, Inc., which 
was then regarded by careful, prudent business men as a· safe 
and solvent institution, then they will find for the defend-
ant."" (R., pp. 39-40.) 
To both of these instructions appellant objected because 
they did not state the law applicable to this case, and were 
misleading; especially the first one left the jury to imagine 
what was negligence instead of defining what was negligence 
in such a case, and also because it placed the burden of proof 
on apJ?ellant; instead of upon appellee. The exceptions to 
the second was because it was misleading; because in con-
nection with the previous one it left the burden of proof on 
the wrong party, and because when the money was. left in 
the bank it was an investment by the guardian and not a 
mere deposit for safe keeping. The jury found *for 
11" appellee and the defendant moved the court to set the 
same aside and enter judgment for him. 
ASSIGNMENTS OF ERROR. 
1. The court erred in placing the burden of proof upon 
the appellant instead of upon appellee. 
2. The court erred in refusing each of the instructions of-
fered by appellant. 
3. The court erred in giving. each of the instructions for 
appellee. 
4. The court, erred in refusing to allow the item of $300.00. 
5. The court erred in refusing to set ,aside the verdict of 
the jury and enter a judgment for appellant for both of the 
sums claimed. 
QUESTIONS OF LAW INVOLVED IN THE APPEAL. 
I. 
On whom is tlie burden of proof when exceptions are made 
to a guardian's report whereby he discharges himself from 
liability for money which he admits he has received Y 
---.--, 
I 
I 
I 
.. . I 
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Was appellant entitled to the $300.oq represented by his 
guardian's note to his brother, by reason; of a gift of same to 
appellanU I · 
I 
IIL I 
Is a loan by time certificate to a banri however solvent it 
may be, without further secu.rity, due d igence on the part 
of a guardian 1 · · 
·we will notice these questions in reverse order. 
. .. I 
12* * .ARGUMENT. · _ 
I. 
Was the Guardian Negligent in Loaning~the Ward's Money 
to the Bank Without Secul ity1 
The learned trial court failed to distinguish between a de-
posit as bailee and a loan. A deposit byj a person in a bank 
taking a time certificate therefor is a loan and creates the 
relation of debtor and creditor, instead of making the bank 
a me1·e bailee as is its status when there is a deposit made 
subject t.o check. It is the duty of a guardian to invest the 
funds of his ward, and when he does to ~ake ample security 
therefor however solvent the person ma'Yf appear with whom 
he loans t11e money. · · I 
In 1908, the United States Circuit Court of Appeals for 
the Ninth Circuit, said: 
'' While a mere error of. judgment · will not subject a 
guardian to personal liability for the loss f his ward's funds, 
he is. nevertheles·s. held to the exercise of rudence and sound 
discretion in investing thA same, and it is niformly held that 
if he loans his ward's money without secu ,ity, he assumes the 
entire risk. no matter what may have be 'n the credit of the 
borrower." Corcoroo v. Kostrometinolf, '164 Fed. 685, 21 L. 
R. A. (N. S.) 39'9. citing Walker v. Walke , 42 Ga. 135; Clark 
v. Oar-field, 8 Allen 427; Probate Jitd_qe "t. Mathes, 60 N. H. 
4-~R: WJJckoff v. Huise, 32 N .• T. Eg. 697; ILee v. Lee, 55 Ala. 
590: 21 Cyc. 88; Ba.rney v. Sawnders, 16 How. 535, 14 L. Ed. 
1047, and various other cases, among the ! Bispham's Equity, 
Sec. 135. where it is said: · 
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'' A trustee will not be liable for the faiiure of a bank in 
which trust funds have been deposited if he has suffered them 
to remain there only for a reasonable time; but if he allows 
them to lie there by way of investment he will be liable to 
make good their loss.'' 
''v\7here a guardian without an order of tbe probate court" 
deposits his ward's money with the agreement that it shall 
remain for a fixed period .. the guardian becomes liable for 
its loss through the failure of the bank .. " Murph v. lJ!lcCul-
lrntgh,. 40 Tex. Civ. App. 403, 90 S. W. 69. 
13* :ltin Baer 's Appeal, 127 Pa .. 360, 18 AtL 1; 4 L. R. A .. 
609, it was hP.]d ~ 
'' Where an administrator deposits money oi decedent's 
estate in a bank, taking a certificate of deposit payable irn 
twelve months after date,. at 4% on the amount,. it is a con-
tract of. a loan of the fund, and he is liable for the sum in 
case of its loss- through insolvency of the bank before time of 
payment .. '" 
In a note in this- last case in L. R. A., it is said: 
"Ii trustees· loan money without due security,. they ar~ 
liable in case of. its loss; and a private secm·ity especially 
where infants are concerned, iS' not due security, but land. 
security or public stocks· should be taken. An order of court: 
that money remain on interest is no protection." Brown v .. 
Campbell, Hopk. Ch. 233, 2 N. Y. Ch. L. Ed. 404, followed in 
Gro1Je v. Fox, 1 N. J. Eq. 259, 22 Am. Dec. 513. 
,., A trustee loaning money must require adequate real se-
curity or resort to the puolic funds.".. King v . . Talbott, 50 
Barb. 4H3. 
'' The personal security of an individual is insufficient r,. 
Nice's Est. 5 WattR. & S'. 256, 50 Am. Dec. 500, King v. King,. 
3 .J olms. Ch. 552; Re. Listman, 57 Utah 471, 197 Pac_ 596. 
II .. 
.TV as .Appellant Entitled fo the $300.00 D1te· From: Appellee 
b# Reason of Their Deceased Brother"s Note?' 
The brother of' these :parties died ,July 6th, and he left an. 
unsigned letter in his own handwriting, in which he said:; 
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''I give my money and everything own to my ·brother 
Clyde" (appellant) (R., p. 23). 
These boys' mother said: after the 1eceipt of that paper 
'' all of us agreed for .Clyde to have al} of his effects, turn 
them over to Clyde, he was the baby" (B,., p. 17). The trial 
court held the letter w~s not sufficient I for a will. This is 
correct; but it furnished a reason or motive. for the others 
relinquishing their property in what h~ left, which they all 
did, and among his effects was a 4ote 9 for $300.00 due 
14* from appellee. Clearly these peo~le could make a gift 
of anything~ that was their own, a d we insist the trial 
court erred in refusing to allow this ite 
III. 
On Whom Was the B'Urden of Proof? 
While this question does not seem bf m~ch importance 
because the evidence is clear and witho~t any conflict, except 
such inferences as the jury might have ~rawn from the fact 
that appellee's mother told him of the condition of the bank, 
and in the subsequent light of appellee'slinquiry of a banker, 
and the fact that good business men diq have their deposits 
in this bank. But they were men who twed no duty to any 
other to safeguard what they had, beca~. se it was their own. 
A guardian does owe a ward the duty to aithfully and strictly 
account for what comes into his hands and loan or invest 
his funds, but always with security. Bu~ their mother would 
not lc•ave her money in the bank without security. 
IV. 
Was There Error in. the Ins ructions? 
If the court should adopt the view e have presented in 
the first two headings above this questi ;n is immaterial, like, 
the preceding one; but if it doe·s not a ' feels that the case 
should come back for another trial, th 1n we insist that the 
instructions given were misleading in llowing the jury· to 
fix its own standard of negljgence in th s kind of cases, and 
the second one is contrary to the pos · ion and authorities 
cited under the first heading. 
For these reasons we respectf ,lly submit there is 
15* error *in this record for which he judgment of the 
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trial court should be reversed, and judgment entered 
for appellant for both items. 
Respectfully submitted, 
S. H. & GEO. C. SUTHERLAND, 
Attorneys for Appellant. 
Clintwood, Virginia 
February 11, 1939. 
RECORD 
In the Circuit Court of Dickenson County, Virginia. 
Clyde Power, Exceptant, Plaintiff, 
v. 
B. S. Powers, Defendant. 
EXCEPTIONS TO SETTLEMENT OF ACCOUNT OF 
GUARDIAN. 
Pleas before the Circuit Court of the County of Dicken-
son, at the Courthouse thereof, on the 20th day of October, 
1938. 
Present: The honorable Alfred A. Skeen, Judge Presid .. 
ing. 
Be It Remembered, that heretofore, to-wit: on the 21st 
day of September, 1938, a Petition-exceptions to settlement 
of Guardian, was filed in the Clerk's Office of the Circuit 
Court of Dickenson County, Virginia, wherein, Clyde Powers, 
Exceptant was Petitioner and B. S. Powers, was defendant, 
which said exceptions to Settlement of account of Guardian, 
is in the words and fig·ures following, to-wit: 
'' In the Circuit Court for Dickenson County, Virginia: 
Clyde Powers, Plaintiff, 
v. 
B. S. Powers, Defendant. 
I 
I 
. I 
B. C. Powers v. B. S. Porrs. 
EXCEPTIONS TO SETTLEMENT OF ACCOUNT OF 
B. S. POWERS, GUARDtAN. 
I 
To Alfred A. Skeen, Judge of the Circuit Court for Dicken-
son County, Virginia: [ 
i 
Clyde Powers, comes and excepts to tjhe settlement of B. 
8. Powers, his guardian, as made before R. W. Wright Com-
missioner of Accounts for Dickenson Cou*ty, Virginia, on the 
26th day of March, 1938, for the following reasons: 
I 
As to the item for $1,331.51, which is in the settlement as 
turned to ward deposit in Dickenson Cou¥tY Bank, exceptant 
refuses to accept said certifica~e, because it is not 
page 2 ~ a payment of said sum, and saidj certificate is worth-
less. The said Guardian is lia ole to exceptant, his 
ward, for this sum together with interest! from the date said 
sum was deposited in said Bank, because the depositing of 
said sum in the said ·Bank was without Authority in law op. 
the part of the Guardian, as it was th~ investment of his 
ward's fund~ without security, and thereipre was a ne_gligent 
and unsafe mvestment of the same. The Bank havmg be-
come insolvent, and the Guardian havint taken no security 
for the payment of the said fund and s1:rl? he is chargeable 
with tllis loss, as a mismanagement of ~is war.d's funds-
To B. S. Powers, Guardian, for Cly~~ Powers, you are 
hereby notified, that the foregoing excepffi.ons to your settle-
ment with R ·w. Wright, Commissioner of Accounts, for 
Dickenson County, made by you on the 26th day of March, 
1938, and which has not yet been acted ~pon by the Circuit 
Court for Dickenson County, will be filed to the said Settle-
ment when it comes up for to be acted upbn at the next term 
of the Circuit Court for Dickenson Counlty, Virginia, which 
convenes on the 10th day of October, 19381 and on which date 
exceptant, will insist on a hearing on his ~.aid exceptions, and 
on the trial thereof will demand a jury; hese are the ref ore 
. to notify you of this action on the part f the exceptant, in 
order that you may be present and prepa ed to do what you 
de~~ire the court to hear and pass upon, in onnection with said 
exception. 
This the 15th day of September, 1938. 
CLYDE PO , RS, Exceptant. 
S. H. & GEO. C. SUTHERLAND, 
Attorneys for Exceptant. 
14: S':mipreme· Court of' Appeals of' Virginia: 
Settlement. made with B. S .. Powers, Guardian ~f Clyde 
Powers, made. at my office in the Courthouse. in the town or 
Clintwood, Virginia, on the 26th day of March, 1938. 
page 3 ~ To balance last .settlement $2,.232.92. 
To Interest 60.70 
To Dividend. on Stock Cumberland Bank 
& Trust Co.. 6.00 
To, interest 106.16 
DISfBURS'.EMENTS .. 
By pd. Doctor Bill for ward 
By pd. Doctor Bill for· ward 
By pd. on truck for ward 
By pd. for clothing etc. for ward 
By pd. tu:med to ward deposit in Dicken-
son. County Bank 
By pd. ward check for bal. bank acet. 
By; turned to ward note on T. M: .. Powers. 
B~· turned to ward bal. on note'. of I val 
a:nd :Ma:ry Speer 
J3"y trJ:rliled. fo ward note and deed oi 
trust on N .. B. & Eddie Rasnick 
By turned to ward 1 share Cumberland 
· Hank & Trust Co .. Stock 
By tu~ned to ward note on Stuart Gol-
le:y 
$2.,405.79 
$, 205.00 
6.00 
285.61 
134.9(), 
I,.331.51 
120.6~ 
76.03 
31.00 
97.00 
100.00 
I5.00 
By pd. R. W~. "\V'right, Com'r .. of' Accts. 
· · for ma.Idng,. posting and confirming 
tliis se-ttiement 
By pd. W. E'. Counts, Cierir1 for record-
ing tliis settlement. 
I.5.0 
1.60 
$2,4;05 .. 79) $2,405. 7.9 
Given under my I1and, t1iis tlie 26 day of' Maren, !938'. 
R. W. WRIGHT, 
Commissioner of Accounts· .. 
Thereafter to-wit:- on Octol>er 17th, 1938, was filed in tlie 
Clerk's Office of the Circuit Court Exceptions to S'ettlement 
of B. S. Powers, Guardian, which is in the words and figures 
following,. to-wit: 
------.--
I 
B. C. Powers v. B. S. Po ers. 
Clyde Powers, Plaintiff 
v. 
B. S. Powers, Defendant 
15 
EXCEPTIONS TO SETTLEMENT OF B. S. POWERS, 
GUARDIAN. I . 
I . 
To Alfred A. Skeen, Judge of the Circuit Court for Dicken-
son County, Virginia: 
· Clyde Powers, comes and excepts to he settlement of B. 
S. Powers, his g·uardian, as made before lR. W. Wright, Com-
missioner of Accounts for Dictenson County, Vir-
page 4 }- ginia, on the 26th day of March, 1938, for the fol-
lowing reasons : I ' 
As to the item for $1,331.51, which is ~n the settlement as 
turned toward deposit in Dickenson Codnty Bank exceptant 
refuses to except said certificate, becaus~ it is not a payment 
of said su, and said certificate is worthless. 
The said Guardian is liable to excepta~t, his ward, for this 
sum together with interest from date said sum was deposited 
in said Bank, because the depositing of jthe said sum in the 
said Bank, was without authority in law:, on the part of the 
Guardian, as it was the investment of his I Ward's funds with-
out security, and therefore was a negligent and unsafe invest-
ment of the same. The said Guardian "rll knew at the time 
said money was deposited in and loaneq, to said Bank, that 
the said Bank was not solvent but insqlvent, and was not 
a safe investment; at which time, the deposit of the money 
in the Bank, the said Guardian had been j told to remove said 
money because the said Bank was in :a failing condition. 
Said Guardian was further warned af ler said money had 
been deposited in said Bank to get secu ity for the same or 
draw it out, which warning the said Guar ian refused to heed, 
and negligently refused to withdraw sai funds or to secure 
any further security therefor. The Ba having thereafter 
become insolvent, and the Guardian h ving taken no se-
curity for the payment of the said fund a d sum he is charge-
able with this loss, as a mismanagement 'f his Ward's funds. 
This said defendant further excepts to said settlement, 
because the said Guardian fails and omi s to charge himself 
with a note of $300.00 of B. S. Powers, ,jho was solvent, and 
which said note and debt is and was the property of this said 
exceptant. I 
To B. S. Powers, Guardian for Clyde P wers, you are here-
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by notified, that the foregoing exceptions to your 
page 5 ~ settlement with R. W. vVright, Commissioner of 
Accounts, for Dickenson County, Virginia, made 
C by you on the 26th day of March, 1938, and which has not 
been acted upon by the Circuit Court for Dickenson County, 
Virgfaia, will be filed to the said settlement when it comes up 
for to be acted upon at the next term of the Circuit Court 
for Dickenson County, Virginia which convenes on the 10th 
day of October, 1938, and on which date exceptant will in-
sist on a hearing on his said exceptions, and on the trial 
thereof will demand a jury; these are the ref ore to notify you 
on this action on the part of the exceptant, in order that you 
may be present and prepared to do what you desire that the 
court may hear and pass upon, in connection with said ex~ 
ception. 
This the 15th day of September, 1938. 
CLYDE POWERS, Exceptant. 
S. H. & GEO. C. SUTHERLAND, 
Attorneys for Exceptant. 
page 6 ~ And at another dav to-wit: was filed in the Clerk's 
Office of the Circuit ·court on October 20th, 1938, an 
answer to Exceptions which is in the words and figures fol-
lowing to-wit: 
Clyde Powers, Plaintiff 
v. 
B. S. Powers, g·uardian, Defendant 
ANS"WER TO EXCEPTIONS. 
'l~he answer of B. S. Powers. Guardian .of B. C. Powers, 
to the.exceptions of B. C. Powers to his settlement as such 
guardian made before R w·. Wright, Commissioner of Ac-
counts for Dickenson County, Virginia, on March 26, 1938, or 
to so much thereof that he is advised that it is material that 
he should answer, answers and says: 
That this respondent was appointed testamentary guardian 
of B. ,C. Powers by the last will of Ritison Powers, deceased, 
which was probated before the Clerk of the Circuit Court 
of Dickenson County, Virginia, on the . . . . day of ........ , 
1929, and that respondent appeared before the Clerk of the 
Circuit Court of Dickenson County, Virginia, on April 5, 
1930, and executed bond in the sum of Two Thousand Dol-
I 
I 
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lars as such Guardian; and that at that ~ime, the said B. C. 
Powers had the following estates due him, namely; 
(1) A sum of money due him from Je estate of Ritison 
Powers, deceased, but which at that tiJl1ie had not been de-
termined: And that on October 11, 1930, the administrator of 
the estate of Ritison Powers, deceased, paid your respondent 
as such Guardian the sum of $820.12; and ~hat at that time ow-
ing to the .financial co?dition of the coun~ry, respondent w3:s 
unable to lend out said sum of money t9 the advantage of 
his said ward on good personal security; and that on Octo-
ber 11, 1'930, respondent deposited saidl sum of money of 
$820.12 in the Dickenson Comity Bank, Inc. and 
pag·e 7 } took therefor a time certificate I_ of deposit of said 
bank, bearing interest at four ner cent per annum 
and payable at the end of twelve month~, payable to B. S. 
Powers, Administrator of B. C. Powers ~ut was intended to 
bi3 payable to B. S. Powers, guardian of ~- C. Powers. 
Respondent further says that at the t~me he placed said 
money in said Dickenson County Bank, lnc. that he consid-
ered the said Dickenson County Bank sa\f e and solvent and 
in g·ood faith and in the exercise of a fair discretion deposited 
his ward's money in the said bank, which w~s then regarded by 
careful and pruclent business men and the public generally 
as a safe and solvent institution. [ 
(2) That the sum of $661. 71 was clue fiis ward irom the 
said Dickenson County, Bank, Inc., and t at the said sum of 
money had been deposited in the name o his said ward, B. 
C. Powers, for three years prior thereto,\ and that said sum 
lrnd been deposited in tlie said Dickenson Oounty Bank in the 
savings department, on what is common'y called, '' Saving::; 
Account,'' and that the said deposit wa$ represented by a 
"Pass Book." That respondent was the fluly appointed and 
qualified executor of the estate of Ritiso~ Powers, deceased, 
and that as such executor found said ''irass Book" among 
tlrn papers of Ritison Powers. That Ii, spondent did not 
draw oat of said bank the said sum of m ney or change the 
form of the said deposit in said bank, b t on July 9, 1930, 
did draw out and take into his pogsessio as such Guardian 
tbt) interest then due on said account, t -wit; the sum of 
$26.18 which was expended for the benefi. of his said ward. 
Respondent would here state that said 'f Savings Account" 
drew four per cent interest and could o*ly be drawn from 
said bank at the end of a six months period without losing the 
interest thereon. 
page 8 ~ Respondent would here state: that at that time 
the Dickenson County Bank wa ' then regarded by 
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prudent business men and the public generally as safe and 
solvent institution2 and that respondent in good faith did not. 
draw out said fund from said bank, because he was unable-
to lend same out to advantage. 
That th~ two items mentioned above constitute and rep-
resent the item of $1,331.51 excepted to m.y plaintiff. 
That the Dickenson County Bank was placed in the hands 
of a receiver by the Circuit Court for Dickenson County Vir-
ginia, on March 26, 1931, ancl that a 10 per cent dividend has 
been paid by the receivers on said two items and the same has 
been paid by the recei-vers on said two items a1nd the sarne. 
has been accounted for in the settlement made before R. W .. 
Wright commissioner of accounts of Dickenso1i County as. 
aforesaid. Respondent is unable to st.ate whether or not. 
any other dividends will be paid by said receiver of saicl 
items. but the certificate of deposit for the snm of $820.12, 
and the "pass Book," repreS'enting the deposit of $661.71 
have been turned to his said ward who is now 21 years of age .. 
Respondent would here state that if -said funds have been lost 
that same was through no fault of his own, and that said 
items have been kept separate and not comming·led with his 
own funds. 
(3) Respondent denies that the item of $1,331.51 excepted 
to was deposited in said Dickenson County Bank without au-
thority in law by this respo:ndent, and denies that said sum 
of' money was deposited and left in said Dickenson County 
Bank negligently and· that said deposition of said funds was: 
an unsafe investment of same. 
( 4) Respondent denies that at the time the said money was: 
deposited or left. in the ~.aid Dickenson County Bank that he 
well knew that the said Dickenson Gountv Hank was 
page 9 ~ insolvent. but on the contrary respondent thought 
that at that time and by the public generally said 
bank was- considerP.d a solvent institution and was so re-
garded by prudent business men in the community where 
same was located. 
(5) Respondent denies that he I1ad been told by any pru-
dent business men, or been reliably told that said bank was in a 
failing condition but on the contrary he had been· informed 
by prudent business men that the said bank was solvent and 
in sound financial condition. 
(6) Respondent denies that he negligently refused to with-
draw said money from said bank or to get security for same;.. 
(7) Respondent denies that I1e failed and omitted to, 
charge himself with a note of $300.00 of B. S. Powers due his 
said ward, and respondent denies that B. R Powers o,,md his 
said ward a note of $300.00 at any. time. · 
I 
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And now having fully answered the aid exceptions this 
respondent prays to be hence dismissed with his reasonable 
.. . . . . . by him in this behalf expended. 
W. B. PHIPPS, 
Counsel. 
B. S. POWERS, 
Gu~trdian, Defendant, 
Blv Counsel. 
. 
I 
page 10 ~ And on the same day to-wi~; an order was en-
tered in this cause. (L. 0. B.J 13 page 274}, which 
is in the words and figures following to-rit: 
B. C. Powers, Plaintiff I 
v. 
B. S. Powers, Defendant I 
ON EXCEPTIONS REPORT OF COMMISSIONERS OP 
ACCOUNT. I 
B. C. Powers having excepted to the eL pa.rt settlement of 
his late g·uardian B. S. Powers, made before the Commis-
sioner of accounts, R. ,v. ·wright and h~ving served a copy 
of said exceptions on said B. S. ~o·we~s! [to which e.xceptions 
of B. S. Powers' had answered m wr1tq1g, to wluch there 
was a g·eneral replication; this day came fhe parties and their 
attorneys, and B. C. Powers by his attor:qeys moved the court 
to require his late Guardian B. S. Powe~s to stand as plain-
tiff on said exceptions, as the burden wa~ on him to show the 
account was correct but the court overruled said motion be-
cause it stated that said report was prirha fac.ie correct and 
would stand confirmed unless good caus~ was shown against 
same and required B. C. Powers to sta as Plaintiff in an 
action and -B. S. Powers as defendant to which ruling of the 
Court the said B. 0. Powers excepted. 
Thereupon came the following· Jury to- ·t: W. C. D. Rush, 
Claude Reedy, ,F. C. Hillman, Rullell Rec y, J. G. Colley, and 
J olm Keitl1. who being ele,cted and sw rn, as provided by 
law to try this issue which were that the exceptions by B. C. 
Powers to said Commissioners should be sustained and after 
hearing the evidence and instructions o, the -Court retired 
to their room to consider of their verdict and after some 
time returned into Court having found f6r the defendant. 
It is therefore considered by the Court :that the exceptions 
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to the settlement of B. S. Powers, Guardian for B. 
page 11 ~ C. Powers, made before R. W. Wright, Commis-
sioner of accounts and filed in this court on the 
.... day of September, 1937, be and the same are hereby 
overruled, and that said settlement of account and the re-
port thereof be and the same are hereby overruled, and that 
said settlement of account and the report thereof be and the 
same are hereby confirmed; and that the defendant recover 
of the plaintiff his costs by him in this behalf expended and 
this matter be dropped from the docket. 
And it is further ordered that the order on page 274 of this 
book in this cause be marked void on the margin, and that 
this order is entered in the place and stead of the foregoing 
order, on page 27 4. 
ALFRED A. SKEEN, Judge. 
Thereafter to-wit: on the 17th day of December, 1938, the 
Exceptant D. C. Powers tendered to the Judge who tried this 
case a bill of exceptions which was on the same.day filed with 
the Clerk of this of this Court, and which bill of exceptions 
is in the words and figures following to-wit: 
page 12 ~ Octo her 20th, 1938. 
B. 0. Powers, Plaintiff, 
v. 
· B. S. Powers, Defendant . 
. Appearances : For the Plaintiff, S. H. & Geo. C. Suther-
land; For the Defendant, W. B. Phipps. 
Be it remembered and the court doth certify that, 
On the callin~ of this case the court announced, in com-
pliance with the request of the plaintiff he would empanel 
a jury to try the issue between the parties, to which said 
action of the court the defendant by counsel doth except, 
becausr. the qm~stion involved is only of law and not of fact. 
The question is, whether or not the defendant properly 
handled the ward's estate or funds is only :for a court and 
not for a jury to pass upon. 
lVIr. Sutherland: B. C. Powers moves the court that the 
guardian be required to be the p}aintiff in this case as he 
has made his report which is excepted to and the burden is 
on him to sustain it in so far as he desires it confirmed, but 
'B. C. Powers v. B. S. Po ers. '21 
M ar_qaret Lee. 
the court overruled the motion and state{i that he was going 
to trP.at the report and settlement as priina f acie correct be-
cause it stood. confirmed unless good an~ sufficient grounds 
were shown for its eorrection, and that l~herefore he would 
require the ward, B. C. Powers to be the plaintiff and assume 
the burden of proof and the guardian ,,fould stand as as a 
defendant in an action. To which action and ruling of the 
.court the said B. C. Powers then and theri1 excepted. 
:pag;e 13} Be it remembered, and the court doth certify 
. . that tl1e plaintiff in ~rder t? mpintain the issue on 
his IJart mtroduced the followmg evidence. 
PLAIJ\TTIFF 'S EVIDEN 6E. 
------------------
I 
MARGARET LEE, I 
a witness of lawful age after first being drily ,sworn testilied as . 
follows: [ . 
DIRECT .EXAlVIINATIOK.. 
By l\fr. Geo. C. Sutherland-: 
Q. Are you the mother of Barnnm 
Powers? 
A. Yes, sir. 
Q. WheTe do you live nowt 
A. On Frying Pan. 
I 
Powers and Clyde 
Q. Where were you living when your husband died? 
A. At the same place. I 
Q. After your husband's death were y<l>u paid any money 
by any one! 
A. Yes, sir, a child's part. 
Q. What amount was that? 
A. $1,500.00, with the exception of a lit le I sold some tim-
ber and got. 
Q. When you first got this money what . id you do with it? 
A. He !,rave me a check, and I told him would get my son-
in-law to go put it in the Lebanon Bank. 
Q. Did you put it in the Lebanon bank 
A. No, sir, he said put it in my home ~ank. 
Q. Then what did you do with it? J · 
A. I give him the check to put it in the bank at 
page 14} Clinchco. 
Q. Sometime after that did ou have any inf or-
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Margaret Lee. 
mation that caused you to think your money was not safe 
down there? 
A. Yes, sir. . 
Q. What did you do I 
A. My son-iu-law told me if I had any money in the Dicken-
son County Bank I had better get it out as this bank was go-
ing broke, and I said, why do you think that; and he said 
from other banks refusing checks on the bank. 
Q. Then what did you do? 
A. I told Walter I would go and see Barnum. 
Q. Who is ·walterY 
A. Walter Kiser. 
Q. Did you go to Clinchco? 
A. Yes,. sir. 
Q. Tell what you did after you went to Clinchco! 
A. I told Barnum, I will tell you my business here, my 
business is to take mv monev out of' that bank and I want vou 
to go yourself and save my"' baby boy's. • 
Q. ·What did he say? 
A. He said mother I don't believe it, I will go with you 
and we went down there and I told the cashier I wanted to 
make a settlement, and he said yon come back to Barnum's 
and stay two hours and come back, and when I went back 
there was all the directors of the bank there. 
Q. N amP. the onPs there? 
A. Lee Stanley, Alton Hylton and a man by the name of 
Powers. 
Q. What did you say to them and what did they say to 
youf 
A. They said if you don't need the money leave 
page 15 j ~ it here and lP.t it draw interest, and I told them 
. if I lost my money I wonld have nothing to live 
on. and they said the bank was in good condition, but-I didn't 
believe it, and I told them I would draw it out but I will leave 
$600.00, and they said leave $1,000.00 here and draw out 
$600.00, and I drawed out $600.00 and put it in the bank of 
Haysi. 
Q. Did any of the directors there when you went back 
the second time ask you if you had heard anything 1 
A. Yes, sir. 
Q. Where was Barnum wben they asked yon and you made 
that answer f 
A. He was with me, and hP. said I have some monev and 
my little brother has some. .. 
B. C. Powem ~B. S.Po 
M ar.Q'aret Lee. 
23 
Q. Did you discuss anything about t ing Clyde's money 
out then? l 
A. ~o, sir. I 
Q·. Did you say anything to him about taking his money 
out unless they g·ave security for iU [ 
A. I told him if he. was to lose it I 9idn 't know what he 
would do. I 
Q. Was Barnum present? · 1 
A. I reckon he was in there and seen ~hem fix up my bank 
certificate. 11 
Q. "'\Vas he present? 
A. I think so. I 
Q. Can you name some of the men that endorsed your cer-
tificate? I 
A. Lee Stanley, Alton Hylton, Walter Pressley and Powers. 
Q. Did you tell Barnum the things that you son-in-law, 
Walter Kiser had told you? I 
A. Yes, sir. . [ 
Q. Did you tell him the reaspn that your son-in-
page 16 ~ law told you T 
A. Yes, he said he had fouIJ.d out they was not 
paying checks on this bank. I 
Q. How long was it it after you got trat money until the 
bank closed f 
A. About two months-two or three. 
Q. After the bank closed did the parties that endo1·sed your 
certificate pay you? I 
A. Yes, sir, two of them did, they saih what they signed 
it for to make it g·ood and they paid me like gentlemen. 
Q. Did you also have a son named Roy Powers Y 
A. Yes, sir, he died at Detroit. j 
Q. About when did he die if you remember? 
A. I don't remember, he died before h s father died. 
Q. Well did anybody send you anythin from Detroit after 
he died? 
A. Yes, sir, a trunk and some papers. 
Q. Got a trunk with some notes in th 
I 
trunk¥ 
A. Yes, sir. 
Q. About how long after you heard of his death until you 
got this trunk? 
A. A week or two. 
Q. Did they bring him back here to bu him? 
A. Yes, sir. 
Q. Did the trunk come after he was lJ. riecl f 
A. Yes, sir. ' 
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Q. Do you know whose handwriting that is? (Handing wit-
ness a paper.) . · 
A. Yes, Roy's handwriting, I know what he told me before 
he left, he wanted his little brother Clyde to have everything 
the had. 
page 17 ~ Q. You said he sent back a note for $100.00? 
Who was that? 
A. Wade Counts. 
Q. Did he also send you another note on Barnum Powers? 
A. Yes, I suppose he did. 
Q. Did you know of Roy loaning Barnum $300.00? 
A. Yes, sir, he told me so. 
Q. Do you know what they done with th~t note Y 
A. No, sir, I don't, but he had a note on him, he said he 
wanted Clyde to have it. 
, Mr. Phipps: Objected to. 
Q. After that paper I handed you come back to your home, 
was there any understanding between you and your husband 
and the remainder of the family as to what should become of 
the property of Roy at the time of his death Y 
Mr. Phipps: Objected to. 
A. All of us agreed for Clyde to have it-to have all his 
effects, turn them over to Clyde, he was the baby. 
Q. How old was Roy when he died Y 
A. I disremember. 
Q. Was he 21 years old? 
A. Yes, sir, I think about 24. 
Q. Was he married? 
A. No, sir. 
Q. I believe he died before your husband died Y 
A. Yes, sir. 
Q. Now I believe you stated you never done anvthing to 
Barnum about Roy until after he died f .. · 
A. I don't think I did. 
Q. Did you ever tell Barnum that if any of it belonged to 
you you would give it to Barnum Y 
A. No, sir, because I knew Roy's will, I would 
page 18 ~ not have accepted it if it had been turned over to : 
me. 
I 
I 
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M ar.Q'aret Lee. 
The Court: Gentlemen upon the evide ce before the jury 
you will not consider the $300.00 item. 
Mr. Sutherland: Except to the ruling rf the court. 
Mr. Sutherland: We will off er these apers. 
The Court: That is all right. 
Mr. Phipps: I 
· Q. Your husband when he died had a large amount of 
money in the bank Y I 
A .. A little not so much I do11't think. 11 
Q. Yon don't know how much? , 
A. No, sir. t Q. He had ten or eleyen thousand doll rs Y 
A. He got $11,000.00 out of a boundar I of timber he sold. 
Q. He had it all in the bank? 
A. Most of it. I 
Q. In the Dickenson County Bank? i 
A. He didn't fix up his business till he died. 
Q. Did you know he had $8,000.00 in the bank! 
I 
I 
The Court: I don't think that is material. 
Q. You were paid, I believe by Barnn11 your part of the 
estate? 
The Court: It is admit.ted all the heirs ot their share and 
the boy's part was handed to the guardian. 
I 
Q. You left your part in the bank? 
A. Part of it and they made it good to. 
Mr. Sutherland: It will be agreed that the Dickenson 
County Bank was placed in the hands o a receiver March 
· 26, 1931, and only paid 10% dividend so fa . 
Q. You had no checks returned on this ank did you your-
self! 
page 19} A. No, sir. 
Q. Did you draw any checks on the bank? 
A. No, sir. · 
Q. You transacted all your business-~ou just deposited 
it in there? \ 
A. Yes, sir. I 
Q. You stayed at your home most of t e time? 
A. I didn't have much, I stayed with y children. 
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Q. Yon was riot engaged in any business or connection f 
A. No, sir. 
Q. You said Lee Stanley was present at the bank; he was 
the cashier! 
A. No, sir, Alton H vlton, was my understanding. 
Q. And :Mr. Pressley was the cashier at the Clintwood 
branch¥ 
A. I suppose so. 
Q. Yon didn't tell Barnum about drawing out Clyde's part 1 
A. Not on my understanding, he should have secured it 
for the child. 
Q. How of ten did you make visits to the bank f 
A. I put my little deposit in on six months' time .. 
Q. You had no other transactions with the bank? 
A. No, sir. 
Q. Did yon make any other deposits on any other ac-
count? 
A. No, sir. 
Q. When yon went down there and drew out the $600.00 
and left a. thousand didn't they tell you they would pay you 
all of it if you wanted it? 
A. I don't remember, no, sir, they didn't want to pay me 
any, and I told them I would leave $600.00 and 
page 20 ~ draw a thousand and they said only draw $600.00 
and leave a thousand. 
Q. Don't yon remember Mr. Pressley telling you to leave 
it all or they would pay yon 7 
A. No, sir, didn't want to let me have any, they begged 
for it. 
RE-DIRECT EXAMINATION. 
By Mr. Sutherland: 
Q. Did you have any money in other bank at that time! 
A. A small deposit in the Bank of Haysi. 
WALTER KISER, 
another witness of lawful age after first being duly swor~ 
testified as follows: 
DIRECT EXAMINATION. 
By Mr. Sutberland: 
Q. Where do you live t 
A. ,Nora, Va .. 
B. C. Powers v. B. S. Po .ers. 27 
Walter Kiser. 
Q. Where were you living about the itl ime the Dickenson 
County Bank was closed f 
A. Wilder. 
Q. On Dumps Creek 1 
A. Yes, sir. 
Q. Was you engaged in any kind of business? 
A. Yes, sir, ran a store and worked in ~he mines. 
Q. Are you any relation .to the lady wblo has just testified Y 
A. I married her daughter. _I . 
Q. Did she stay at your home any Mr. Kiser? 
A. Yes, sir. i 
Q. Before the Dickenson County Bank.flosed did you have 
any information with reference to its solvency, or whether it 
was paying its . checks f \ 
page 21 r A. Lt was not my checks, it was checks I sent to 
the National Exchange Bank aJt Roanoke and they 
refused to have anything to do with it ap.d I wrote them in 
paying off my bill, they ,,ranted me to sen~ the money, saying 
they refused to have anything to do witli these checks. 
Q. You mean they refused to pay chec~s drawn on Dicken-
son County Bank? I 
Mr. Phipps : Objected to as leading. I 
Q. Did you tell your mother-in-law these facts? 
A. Yes, sir. I 
Q. Did she say anything about her haiving any money at 
any place? ! 
A. Yes, sir. · 
Q. Did she say she was going anywher:e after thaU 
A. She told me to Clinchco, and tell Barnum, and I told 
her the bank would go broke and to get
1
~he money out. 
Q. What did she do Y 
A. She come and got Lee Stanley an . Rufus McCoy, he 
signed her certificate and Lee Stanley, Rufus McCoy and 
Walter Pressley, I am not certain Waltir signed that one. 
Q. Did she g·et her money Y 
A. -Yes, they paid it. 
Q. You mean Rufus McCoy and Lee Sf anley paid it f 
A. The other endorsers, I never looke at her check, but 
Lee Stanley didn't pay that. . 
Q. Do you know whether your mother-in-law had her 
money on time deposit? I 
A. Yes, but I could not tell you how !uch she had. 
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CROSS EXAMINATION. 
By Mr. Phipps: 
Q. All you know about it is just the Roanoke bank would 
not take the checks, and you don't know why 7 
page 22 ~ A. They said they ref used to have anything to 
do with the Clintwood Bank matter. Had $11,-
000.00 in that bank that is all I know. 
Q. You don't know why! 
A. I don't know why they would not take any checks. I 
had a debt of $150.00 for a Richmond concern and they re-
turned my check back, and I wrote the Roanoke bank why 
they would not take my check, and I moved what little I had. 
had. 
Q. You didn't lose any money in the bank? 
A. No. 
Q. You said something about your father, he didn't loose? 
A. No, sir, because he got it out, he was a stockholder in 
that bank. 
Q. Now you are speaking of the Clintwood Bank and not 
the Dickenson County Bank 1 
A. No, I told him he better take it out, and the Dickenson 
County Bank took over the Clintwood Bank. . 
Q. But the time you told him to take the money out that 
was not the Dickenson County Bank! · 
A. No, sir. 
Q. Did your wife have any money in the Dickenson County 
Bank when it closed 1 · 
A. Yes, sir. 
Q. How much? 
A. $1,500.00 I had borrowed $500.00 of her, and what is 
where she got. 
Q. You didn't have your wife to take her money out? 
A. They would not let her have it out, I was working the 
mines I could not come over and told Lee Stanley to get her 
note. 
· Q. You thought the bank was good without vou 
page 23 ~ losing the time to go get out $1,500.00? .. 
A. A thousand, .I had borrowed $500.00 before 
this happened. 
Mr. Sutherland: We did not" formerly introduce this book 
and time certificate, we want them in -the evidence. 
i 
I 
I 
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l3. C. Powers v. B. S. P1oers. 
The note left by Roy Powers is in the ords and :figures fol-
lowing:_ · I 
I 
"July 6th I 
I tell the hapy world, n' worry over m~, I bid you all good-
bye for I am gone on my way and bad lt1ck for I am left in 
this world alone, I am all alone, I don't w~nt any one to think 
I am crazy, for I love everybody. I ~ive my money and 
everything I own to my brother Clyde." I 
The Time Certificate is in the following words and figures·: 
I 
"DICKENSON COUNTY BANK INC. 
Moss Branch I 
I 
$820.12. 
Clinchco, fV a. Oct. 11, 1930. 
Mr. B. S. Powers, Administrator for dyde Powers has de-
posited in this bank the sum of Registered 582969 
820. Dols 12 cents, Dollars $820.1'2. I 
which is to bear interest at the rate of fo1J1r% per annum and 
to be payable to the order of himself at the end of a period 
of twelve months from tbis date, upon thirty days previous 
notice and proper endorsement and retur,i of this certificate. 
No interest allowed after twelve months ~om the above date. 
No. 1461. A. P. HILTON, Cashier.'' 
I 
ENDORSEMENT ON B4-CK 
Cr. by Div. ch. 8-1-34. $83.52. 
Entries made in pass book are in the w rds and :figures fol-
lowing: 
This Bank in account with 
1927 
Mar. 5 
July 1 
July 25 
B. C. Powers. 
Interest 
523.77 
5.23 
70.00 
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1928 
Jan. 1 Interest 12.35 
July 1 Interest 12.22· 
1929 
Jan. 1 Interest 12.46 636.03 
July l Interest 12.72 648.75 
1930 
Jan. 1 Interest 12.96 661.71 
July 1 Interest 13.22 674.93 
July 9 26.18 648.76 
1931 
Jan .. 1 fut .. 12.96 661.71 
July 31 Div. check 66.80 
page 24 ~ The defendant in order to maintain the issue 
. on his part introduced the following evidence : 
DEFEND.ANT'S EVIDENCE. 
B. S. POWERS, 
a witness of lawful age after first being duly sworn deposeth 
and saith as follows: 
DIRECT EXAMINATION .. 
By Mr .. W. B. Phipps: 
Q. You are Barnum or B. S. Powers f 
.A.. Yes, sir. 
Q. When did your father die' 
A. In the year 1929, about March the 8th. 
Q. I believe you were appointed administrator of your 
father's estate! · 
A. Yes, sir. 
. Q . .At that time llow much money did your father· have in 
the Dickenson .County Bank which you. took charge of as ad-
. ministra tor? 
A. $11,700.00 and a few dollars in the two banks·, the Haysi 
Bank and the Dickenson County Bank. 
Q. How much in the Dickenson County Bank r 
A. $8,000.00 or may· $8,200.00. 
Q. When did you distribute that as administrator to your-
brothers and sisters f 
A . .After my father died I qualified in September-.. 
Q. What yeart 
.A. 1929. 
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Q. Were all these checks paid? 
A. Yes, sir, according to the will. 
31. 
Q. Then do you recall when you qualified before the clerk 
and gave bond as g·uardian for Clyde f owe rs t 
A. Along in 1930, about April or Ma1Yt I was qualified on 
April 5th, 1930. · 
page 25 ~ Q . .At that time where did ou have the money 
that was going to Clyde Powers Y 
A. Of the estate I had $822.12- I 
Q. I mean Clyde Powers was not 21 whrn your father died t . 
A. No, sir. 
Q. What did you do with the money aj administrator and 
as guardian? 
A. The money tba t was in the bank according to the will 
I issue a check to myself as administratbr for Clyde's part 
and just place it in the bank on time depqsit and after it was 
due about a month I qualified as guardian, and I just left 
the money in there as Guardian, B. S. P9wers, guardian for 
Clyde Powers. I 
Q. If I understand you that when you distributed the 
money as administrator the part going· t~ Clyde Powers you 
deposited in the bank on a time certificate for 12 months 7 
.A.. Yes, sir. Q 
Q. When did that come due? 
A. Along· about 1930, I believe. 
I 
The Court: You· took a new certificate? 
.A.. 'Y'es, sir. j 
:M:r. Phipps: I notice that certificate ~ated October 11th 
is made to B. S. Powers, administrator of Clyde Powers, what 
was that intended to be? J 
A. It should be g-uardian. 
Q. Did Clyde Powers have some other unds ori deposit at 
that time in the Dickenson County Ban t 
.A.. 'Y'es, sir, a fund deposited by bis f ther. 
Q. I now hand you a pass book in the . ame of B. C. Pow-
ers, and will ask .you to intro .uce as part of the 
page 26 ~ record. · 
The Court: .As I understand that savi , gs account was de-
posited by your father in the name of your youngest brother 7 
.A.. That is right. 
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Mr. Phipps: Is B. C. and Clyde Powers the same person Y 
A. Yes, sir. 
Q. Where did you get that book? 
A. I can't state positively, but the best I remember I came 
in possession of it when his things was turned over to me. 
Q. Did you ever change the form of that deposit in any 
manned 
A. No, sir. 
Q. Did you draw out any interest? 
A. Yes, on one occasion they made request for some cloth-
ing and I deducted interest amounting to about $26.00. 
Q. At the time you changed the money from your name 
as administrator to g·uardian on October 11th, 1930, what did 
you consider the condition of that bank? 
A. At that time so far as I knew, I had been doing business 
at the bank myself for sometime and I felt _it was perfectly 
safe and was the best place I could figure ou~ for my brother's 
money, and deposited it at 4% at that time. 
Q. Where did you live? 
A. At Clinchco. 
Q. What was your business? 
A~ Shipping· Clerk for the Clinchfield Coal Corporation. 
Q. Iaad you had any reasonable ground to believe that 
that money was not safe would you have left it up there? 
A. No, sir, I had my own money in there. 
page 27 ~ Q. How much money of your own did you have 
. in there? 
A. $600.00 on time deposit and about $300.00 on checking 
account, and about one week before the bank closed I re-
ceived a check of $235.00 of bonus money and I made deposit 
of that, about a week before the bank closed and of course if 
it had been a thousand I would have put it in. 
Q. Did you know of any place you could loan the money 
out on personal security at that time? · 
A. No, sir, and get good security. 
Q. It has been stat<~d that your mother came down there 
to see you about her money; state what was said Y 
A. :Mother came there to see about her money, she had it 
on time deposit and said she heard the bank was not in good 
standing and asked if I had heard anything, and I said no 
mother I have not, so far as I know the bank is in first class 
condition, and her money was due and she was going to take 
it out going to use about $500.00 or $600.00, figuring on buy"' 
ing a little place and said what would you do, and I said it 
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is your money and you do as you like a , d she asked me to 
go over there with her and see the cashi r, and she told the 
cashier the money was due and she wan~ed to draw it out, 
and. he said come back in a couple of hobrs and we will fix 
it up for you and I come back and had m~ lunch and walked 
over to the bank with her and saw Mr. rressley was there 
and she said she was going to draw her money out, and Mr. 
Pressley asked her if she was going to luse it all and Mr. 
Pressley said we will let you have all you are g·oing to use if 
you are going to use it all, and mother ~aid, I will tell you 
I understand the bauk is not in good condition and Mr. Press-
ley said if you think that way we will ma~ it certain, we will 
be glad to endorse your certificate and sihe said I will take 
out $600.00 and leave the rest.J 
page 28 ~ Q. I will ask you if after that conversation you 
went to anybody else to try t~ ascertain the con-
dition of the bank t I 
A. Yes, sir. i 
Q. Who tot · 1 
A. I went to Sidney .Sutherland, becau~e Sidney was one 
of my bondsmen as guardian and L told h'm what my mother 
had said, and I knew he was a banker and did more or less 
business with me for some information, sb he told me some-
time ago he said the bank was close up ~or ready cash, hut 
since it had made some collections and got a pretty good de-
posit, he said at the present time was in[ the best condition 
for several years, and my advice is if you\have money in the 
bank to leave it there. 1 
Q. How far is that from the Clinchco ~ank t 
A. About 11 miles. I 
Q. Diel anybody ever advise you to take Clyde Powers' 
mouev out of the bank 1 I 
A. "Not to my remembrance. 
Q. At that time did you know of any o her good business 
men tliat had money in the Dickenson Co nty Bank? 
A. Practically all the business men at . inchco liad money 
in the bank, quite a bit. 
Q. Did you ever have any checks turne back on the Dick-
enson County Bankt 
A. No, sir, and I did all my business y checks. 
Q. Did you have any money deposited ~n any other bank T 
A. No, sir, not myself. 
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CROSS EXAMINATION. 
By Mr. s·utherland: · 
Q. When your mother was. there and took part 
page 29 ~ of her money out did you not discuss the fact with 
her that you had Clyde's money in that bank! 
A. No, sir, I don't r~member having any discussion at alI 
about it. 
Q. You don't remember whether ~r not eifl1er of you sail! 
anything about where Clyde's money was at while she was 
there7 
A. I don't recall, it no, sir. 
Q. I believe your mother told you wh-ere she got her in-
formation that caused her to think the bank was not safe 1 
A. No, sir, she didn't mention .any person's name. 
Q. Did you inquire of her· whe:re she- got the inf orma-
tioo f · 
A. I don't remember. 
Q. After she told you that yon never tried to find out to 
see whether her information was correct t 
A. I don't kn9"w that I did, I don't know that I asked her 
who give the inf ormatiou nor· never tried fo find out whether 
it was reliable. 
Q. Didn't it. cause you enough fear for you to try to ascer-
tain whether or not her fears were well grounded! 
.A. Her remark was the first I had heard, or make me feel 
that I should make some checks· and see if those remarks was 
made anything about them. 
Q. But yo~ didn't- go far to scrutinize their reliability! 
A. I don't remember wI1ether I asked her to tell me. 
Q. Didn't it create some suspicion on your mind when she-
asked Alton Hylton to dra,v out the money, after you went 
back there was several of the banir officials there? 
A. No, sir. 
Q. Didn't you think they were there in connection with 
that request? · 
page 30 f .A. I didn't think why they came. 
Q. That alone with tI1e fact your motlier had 
stated to you didn't create a mere suspicion in your minclr 
A. ,No, sir; they was over there frequently. 
Q. When they said they were willing to make all or their 
deposits safe and endorsed your mother,.s eerti:ficate, why 
didn't yon ask them to endorse Clyde,.s? 
A. I didn't feel but what it waff in first-class conditiorr" 
1 • 
! 
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and I had my money in there, and I \thought it was safe . 
there. 
Q. You have no doubt but what they would have endorsed 
iU I . A. I don't know about that. 
Q. They said to your mother they w~s willing to make it 
safe, don't you think they would have ehdorsed yours, if re-
quested? i 
A. Very likely they would, I could not say about that. 
Q. I believe you said you hadn't heard 1anything that caused 
you to think the bank was not safe, except what your mother 
told you? j 
A. No, sir, I don't recall it. 
Q. Don't you remember Lowry Kise attempting to take 
his money from down there and put it i;1l the St. Paul Bank 
and Lee Long threatened him with his jbb if he di.dn 't leave 
it there? ~. I 
A. No, sir, never heard it. [ 
Q. Did you hear about it after the b,nk closed T 
Mr. Phipps: Objected to-sustained.I 
Q. Now when you went to Sidney Sutherlan4 did you ask 
him anything about· how the Dickenson ]County Bank's cor-
responding bank regarded them, that i~ what they call the 
clearing bank, and the Fede~al Reserve Bank at 
page 31 ~ Richmond? . I 
A. No, sir. : 
Q. y OU didn't ask him how the Dickerson County Bank's 
credit was with other banks? 1 
A. No, sir. i 
Q. You knew enough about banking to know that is the 
way you would ascertain its solvency T 
A. No, sir, I didn't I am not a banke •· 
Q. Do you remember of Leonard Su herland telling you 
sometime before it closed you had better get it out¥ 
A. No, sir, he didn't tell me that. 
Q. Did you know of anybody else gett ng their certificates 
of deposit endorsed, besides your moth r? 
A. No, sir. 
Mr. Sutherland: Now if your Honor please: We had ex-
pected to ask him something about this note he owed his 
brother Roy. 
The Court: Nothing doing.-Exceptio . 
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The Court: Go ahead and put in the record if you want 
to make up a record. 
. RE-DIRECT EXAMlNATION. 
By Mr. Phipps: 
Q. Did you know Mr. W.W. Pressley that was cashier of 
the bank and Mr. Lee Stanley and Mr. Alton Hylton? 
A. Yes, sir. 
Q. How long had you known them? 
A. I have known Mr. Pressley since I was a small kid. 
Q. Did you have confidence in their integrity in what they 
told you? 
A. Yes, sir. 
RE-CROSS EXAMINATION. 
By Mr .. Sutherland: 
Q. You knew they were interested in the bank, stockhold-
ers? · 
page 32 ~ A. I didn't know. 
Q. Didn't you know Mr. Pressley was cashier? 
A. Yes, sir. 
Q. Didn't you know also he was a stockholder T 
A. No, sir, I presumed he was. 
Q. Do you know who else was down at the Clinchco branch 
of the bank at the time your mother drew out part of her 
money other than the cashier that stayed there V 
A. Mr. Pressley, Mr. Stanley and Allen Powers. 
Q. Do you know where they lived at that time? 
A. Mr. Stanley and Mr. Pressley at Clintwood, and I don't 
know where Mr. Powers lived. 
Q. How far is that from Clinchco. 
A. About 17 miles. 
Q. Those three parties came to Clinchco, after the time 
your mother told Alton Hylton she wanted to draw her money 
out1 
A. I don't know, they was not there that morning. 
Q. Did you know whether or not at that time Allen Powers 
had any connection with the bank? 
A. No, sir. 
Q. Did he in that transaction take any part in the business 
for the bank? 
A. Not that I know of. 
Q. Do you know whether he endorsed the certificate f 
A. I don't know. 
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C. C. LONGJ 
another witness of lawful age after firs being duly swo~n. · 
testified as follows : -
DIRECT EXAMINATI©N. 
By Mr. Phipps: I 
Q. Mr. Long, how old are you! 
·page 33 } A. 50. I 
Q. What is your business? 
A. Merchant. 
·Q. How long have you been in the me1·cantile business t 
A. About 18 years. 
Q. In Clintwood frequently T · 
A. Very often. . I 
Q. Along in October, 1930, where di:d y")u do your banking 
business! I 
A. Dickenson County Bank. I 
Q. Do any banking business at any other Bank! 
A. No. sir. I 
Q. Did you have any money in the ban'Jr at that time? 
A. I believe $11,000 certificate and mYj cheeking account 
Q. At that time wbat did you consider re condition of the 
bank? · 1 
A. I thoug11t it was safe when I put the money in il 
Q. How often were you in Clintwood t I 
A. Not very often. 
Q. Were you in Clintwood on an averag~ of once a week f 
A. No, sir. . j 
I 
.CROSS EXAMINATIO . 
Bv Mr. Sutherland: · 
~ Q. You are sure you are 50 and not 51 
A. No answer. · 
Q. .Now if anybody had come to yon nd told checks of 
this bank were not being paid would yon have considered it 
safe? . 
A. I was told about thirty days before t closed it was not 
in good shape. 
Q. Did you do anything when you hear that? 
A. I wrote the bank a lette , and told them I 
page 34 } was expecting to n~ed right srpart of my money 
and would be over m a few days to get it. 
as Supreme Court of Appeals of Virginia 
W. L. Sparks. 
Q. When you heard this about the bank you actually started 
to make arrangements to get your money . 
.A. Yes, sir. 
Q. You hadn't started to pull a deal had you Y 
A. No, sir. 
Q. If you had had information the first of the year that 
checks were not being paid by the corresponding bank at 
Roanoke, when their checks were made would you have con-
sidered it safe Y 
Mr. Phipps: Objected to-Overruled-Exception. 
A. No, sir, if I had got that information .. 
W. L. SP ARKS, 
another witness of lawful age after first being duly sworn 
deposeth and saith as follows: 
DIRECT EXAMINATION. 
By Mr. Phipps= 
Q. Where did you Iiye in October, 1930f 
A.. Clincbco. 
Q. What position do you occupy witb the Clinch-field Coal 
Corporation, at Clinchco¥ 
A. General Superintendent of tbe office. 
Q. How far did you live in Clinchco from the Dickenson 
Connty Bank¥ 
A. About as far as across the street. 
Q. How long have you done business with tbe Dicirenson 
County BanJr? 
A. I came to Clinchco in 1919. 
Q. You did business with it all the time up until it closed 1 
A. I did. 
Q. Were you a stockholder in the bank t 
page 35 ~ A. Yes, sir, I had five shares. 
Q. Were you one of the directors f 
A. No, sir. 
Q. I will ask you if at tbe time it closed in March you had 
any money in -it? 
A. Yes, $1,400.00 on savings account and a separate ac-
count of several hundred dollars. 
Q. How long had that money been in there°l 
A. I started it in 1919. 
I 
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Q. During the month of October, 193017 what did you con-
sider the condition of the bank Y I 
A. I thQught it was all right. 
Q. Did you have any reliable information of any kind that 
the bank was not solvent Y I · 
A. No, but I had heard some little naise, and I saw Mr. 
Pressley and talked with him a.nd he atsured me the bank 
was all right. 
Q. You had confidence in what Mr. Pj1essley told you? 
A. Yes, sir. 
Q. Did your wife have any money in the bank 7 
A. Yes, about $2,000.00. 
Q. How long had it been in the bank? 
A. Nine or ten years. 
Q. Did she. draw any of it out? 
A. No, sir. 
CROSS EXAMINATION. 
By Mr. Sutherland : I . 
Q. When you heard these rumors you didn't inquire of 
the corresponding bank of the Dickens ob. Oounty Bank 7 
A. No, sir, I did not. [ 
Q. You never heard anything· like the corresponding bank 
of the Dickenson County Bal;\k refusing to pay 
page 36 ~ Dickenson County Bank's chepks? 
A. ;Not until after it closedJ 
Q. If you had heard anything like the !checks of the Dick-
enson County Bank's checks being returne~ by its correspond-
ing bank, you would not have considered j it safe Y 
A. No, sir, if I had any checks return · d. 
RUFUS WRIGHT, 
another witness of lawful age ,after firs being duly sworn 
testified as follows: 
DIRECT EXAMINATI N. 
By Mr. Phipps: 
Q. Where do you live Y 
A. On Big Ridge. 
Q. How close to Clinchco t 
A. About a mile and a half. I 
Q. In the year 1930, what bank did yo do business with 7 
I 
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A. I don't know a.s I ever done any business with any 
bank ·until the new hank was started. 
Q. Did you have any money in the Dickenson County Bank 
when it closed¥ 
A. Yes, sir. 
Q. How much¥ 
A. I can't say for sure, but about $6,400.00. 
Q. How long did you have it there¥ 
A. When the bank started I deposited some money-
Q. Did you consider the bank solvent or insolvent~ 
A. If I hadn't considered it solvent I would not have had 
my money in it. 
. Q. I believe you work in the mines at Clinchco 1 
A. Yes, sir, in number nine. 
· Q. About how close is your home to the branch bank at 
Clinchco? 
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day. 
A. Around a mile and a half. 
Q. Were you in Clinchco frequently¥ 
A. Yes, sir, every week and sometimes every 
CROSS EXAMINATION. 
By ]\fr. Sutherland: 
Q. Nobody ever told you about the corresponding bank re-
fusing to pay Dickenson County Bank's checks? 
A. Never beard it until after the bank closed. 
Q. You heard what Barnum Powers testified here awhile 
ago, if your mother had come and told you what she told 
him, what would you have done about thaU 
A. I think I would have inquired where she got her in-
formation and investigated it. 
R. S. SUTHERLAND, 
another witness of lawful age after first being duly sworn 
testified as follows : 
DIRECT EXAMINATION. 
By Mr. Phipps: 
Q. Mr. Sutherland, how long have you been in tlle bank-
inge business ? 
A. Since 1919. 
Q. You are now Vice-President of the Cumberland Bank 
& Trust Co. of Clintwood, Va. Y 
A. I am. 
i 
I . 
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Q. I will ask you for your opinion as a banker, if checks 
are being returned by a corresponding batik would that neces-
sarily mean a bank was in bad financial !condition 1 
A. Not necessarily, it mig·ht mean that the bank didn't 
have pro.per clearin~ arrangements. [ 
Q. I will ask you 1£ your bank ever hp,d any checks re-
turned? I. 
A. The Federal Reserve Bank at Richmond practically · 
forced our bank to pay our items at par and we re-
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checks. . I 
Q. Was that due to the lack of funds 7 
.A.. :N"o, sir. I 
CROSS EXAMINATION. 
By Mr. Sutherland: . I 
Q. You do not know whether that was the reason the cheeks 
were returned by the First National Excltange Bank of Roa· 
oobl I A. No, sir. 
I 
Mr. Sutherland: The plaintiff, Clyde ~owers, move·s the 
com·t to set aside the verdict of the jury I and to enter judg-
ment for the plaintiff, Clyde Powers.. . 
The Court: Motion overruled. ! 
And the court doth certify that this is all the evidence of· 
fered either on behalf of the Plaintiff or, defenda:r:~. 
i 
i 
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the court and requested that lie give to the jury 
the following· instructions as the law in t 1o s case: 
"The court instructs the jury that int 'is case the burden 
is on B. S. Powers; to show by a prepon. erance of the evi-
dence that he acted with the prudence a discretion that a 
prudent man under like circumstances, is! accustomed to ex-
ercise in his own affairs, in dealing with he property which 
eome into his hands for his ward, Clyde wers.'' 
''The court instructs the_ jury that wi~h reference to the 
money which came into the hands of B. S. Rowers, as guardian 
for his brother, Clyde Powers, it was his .duty to loan same 
with good security, witµin sixty days fro ; the date the same 
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was collected. And the court further says that in making 
the loan it was his duty to act in good faith and with or-
dinary prudence, that is, such prudence and discretion as a 
prudent man under like circumstances is accustomed to ex-
ercise in his own private affairs; but. if he loaned the money 
to a bank, or other person without other security or further 
endorsement, and it was lost by failure of the borrower to re-
pay it, he. is liable therefore, however solvent the borrower 
may have appeared to him." 
. But the court ref used to give said instructions or either 
of them and to which action of the court in refusing to give 
said instructions and both of the, plaintiff B .. C. Powers then 
and there excepted. 
Thereupon the court in lieu in giving the afore said instruc-
tions gave the following two instructions which were the only 
instructions given. The instructions are in the words and 
:figures as follows= 
'' The court instructs the jury that the only question for 
you to consider is, whether the money belonging 
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the Guardian, and under the law the burden is on 
the plaintiff to prove sucI1 negligence by a preponderance of' 
the evidence and unless he has done so you will find for the 
defendant. 11 
"The court telis tlte jury tltat if tI1ey believe from the evi-
dence that B. S. Powers, Guardian of Clyd~ Powers in good 
faith and in tI1e exercise of a: fair dis-cretion deposited his 
ward's money in the Dickenson County Bank, Inc., which was 
then regarded by careful prudent business men as a safe and 
solvent institution, then they will find f'or the defendant.'" 
To which said instructions and each of them plaintiff, Br 
C. Powers, objected because they were not the law applicable 
to this case and were misleading, and especially the first one 
left the jury to imagine what was negligence instead of de-
fining what was negligence in such a case, and also because 
it placed the burden of proof upon the ward, B. C. Po,vers,. 
instead of upon the guardian, B. S. Powers, a:s he had ad-
mitted the money came into his hands and the burden was 
upon him to prove it was not negligence. With reference to 
the second instruction given above, the plaintiff, B. C. Pow;.. 
ers, further objected to same because it was misleading; be-
cause in connection with the previous.
1
0ne it left the hurden 
I 
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of proof on the wrong party aud was m sleading in that the 
money iu question when left with the ba1 · was an investment 
by the guardian aud uot a mere deposit for safekeeping until 
it could be invested, but the court ove!ruled ~he objections 
and each aud all of them and gave the uastructions as afore-
said and plaintiff, B. C. Powers then Aud there again ex-
cepted. I 
After the jury returned tpeir verdict plain~ 
page .41 ~ tiff, B. C. Powers, moved the <lourt to set the same 
aside and enter judgment for !him for the amount 
lost in the bank, but the court overruled ~he motion and B. C. 
Powers again then and there excepteq. Thereupon, said 
B. C. Powers moved the court to set aside the verdict of the 
jury and grant him a new trial because the court during said 
trial had erred in admitting testimony olver the objection of 
said B. C. Powers and in refusing to adniit testimony offered 
by him and further, because the court etred in refusing the 
two instructions requested by him and in giving the two in-
structions which were the only instructions given, but the 
court overruled said motion and said E. C. Powers again 
then and there excepted. And now in Jorder to save him-
self th~ be~efit of said exc~ptions, said B. C. Powers, ten-
ders this his certificate or bill of except~ons and prays that 
the same may be signed and made a p rt of the record in 
this matter; and it appearing to the cour that W. B. Phipps, 
Attorney for B. S. Powers has had reasbnable notice of the 
time and place when this bill of exceptiotis will be presented 
to the court for his signature, the same iJ accordingly signect 
according to the prays of plaintiff. i 
This December 17th, 1938. I 
'1 
ALFRED A.i SKEEN, Judge. 
I 
Received and filed, this the 17th day of December, 1938. 
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Virginia: 
W. E. OUNTS, Clerk. 
CLERK'S CERTIFICA 
In the Clerk's Office of the Circuit Co rt for Dickenson 
County. 
I, K. E. Fuller, Deputy for W. E. Counts Clerk of the 
said Circuit Court and county aforesaid do hereby certify 
that the foregoing is a true and corre transcrip~ of the 
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record and proceedings in an action at law lately pending 
in the Circuit Court of Dickenson County, Va., wherein Clyde 
Powers was Petitioner-exceptant and B. S. Powers was De-
fendant, with all things touching the same, as fully and wholly 
as they now exist among the records of my said office. 
I do further certify that the Defendant had notice of the 
making of this transcript as provided by section 6339 of 
the Code of Virginia, and that the same was being made for 
the said Petitioner-exceptant Clyde Powers for the purpose 
of said Petitioner presenting this transcript to the Supreme 
Court of Appeals of Virginia, for a Writ of Error. 
Given under my hand this 6 day of Feb., 1939. 
K. E. FULLER, 
Deputy for W. E. Counts Clerk. 
Clerk's fee for making this transc.ript $6.15. 
A Copy-Teste : . 
M. B. WATTS, C. C. 
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